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LI PEZ, Circuit Judge. The district court denied the

defendant’ s notion for anewtrial onthe ground that his clai mof
i neffective assi stance of counsel did not neet the standard for "newy
di scover ed evi dence" under Federal Rule of Oimnal Procedure 33. The
def endant appeals that ruling. Inthe alternative, he asks us to
deci de hisineffective assi stance cl ai mon di rect appeal, contendi ng
that therecordis sufficiently devel oped for usto doso. W affirm
the denial of the notion for a newtrial and do not decide the
defendant’ s ineffective assistance claim
l.

Inthe early hours of August 1, 1997, Puerto Ri can police
execut ed a search warrant at the hone of Edwi n Gsori o- Pefia. They f ound
drug par aphernal i a and drug | edgers. Based on thi s evi dence, Gsori o-
Pefla was i ndi ct ed on August 6 and charged with t hree separate counts
under 21 U. S. C. § 841(a)(1): possessionwithintent to distribute
heroi n, possessionw thintent todistribute nmarijuana, and possessi on
withintent todistribute cocaine. Gsorio-Pefia pl ed not guilty and
went totrial. On November 26, 1997, ajury found hi mguilty of all
t hree counts. Gsorio-Pefia was | ater sentenced to 78 nonths i n prison

and four years supervised rel ease.



Three nont hs after his conviction, the defendant retai ned
new counsel who continues to represent hi monthis appeal. On Cctober
1, 1998, ten nont hs after his conviction, the defendant fil ed a notion
for anewtrial under Federal Rule of Crim nal Procedure 33. Rule 33
provides that anotion for anewtrial nust be made wit hi n seven days
after aguilty findingunless "based on the ground of new y di scovered

evi dence, " i n which case the noti on may be nade withintwo years after

the verdict. Fed. R Crim P. 33. The defendant clai med that his
notion fell under the "new y di scovered evi dence" exceptiontothe
seven-day tinme limt. He argued that his trial |awer provided
i neffective assi stance of counsel by failingto file a nmotionto
suppress the warrant used to search his house, and by failingtofile
anmtionfor anewtrial withinRule 33's seven-day deadl i ne. Gsori o-

Pefia sai d t hat t he warrant gave a wong addr ess and w ong descri ption
of the house, thus viol ating the Fourth Amendnent’ s requirenent that

warrants nmust "particularly describ[e] the placeto be searched.” U S

Const. anend. |V. He argued that his ineffective assistance claim
based on his | awyer's failure to chal |l enge the warrant cane within Rul e
33'"s "new y di scover ed evi dence" provi sion because he hi nsel f di d not

becone aware of thewarrant’s errors or their | egal significance until

after trial.

The warrant at i ssue describes the property to be searched

as: "Awhitetwo story concrete structure | ocated at: Urbani zaci on
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Mari ol ga, Cal l e 26, T#2, Caguas, Puerto Rico." Apolice affidavit
sworn out to obtain the warrant saidthat according to a confidenti al
informant, a |l arge quantity of heroin had been delivered to this
address, andthat its recipients were a woman with the | ast nane of Fnu
Lnu and her husband, a. k.a. "Brunly." The def endant sai d that the
address in the warrant was incorrect because he lives in the
ur bani zaci on, or nei ghborhood, of Villas del Ri o Verde rather than
Mari ol ga, and that the description was i ncorrect because his houseis
a one-story building painted (at the tine of the search) |ight green
withpinktrim He also contendedthat he has norelationshipwththe
people to whom the warrant referred.

The sanme magi strate judge who i ssued t he warrant hel d an
evidentiary hearing on the defendant’s notion for a newtrial on
Decenmber 18, 1998. The magi strate judge asked for and recei ved an
affidavit fromGsorio-Pefia’ s trial counsel, Benito |. Rodriguez-Masso,
i n whi ch he expl ai ned that he did not file anptionto suppressthe
war r ant because "[t] he defendant at all tinmes stated that his address
was i ndistinctively referredto as ' U banicazion Mariolga' or 'Villas
del Rio Verde.'" The magi strate judge al so heard testinony froma
Puerto Ri can police of fi cer about the steps taken to obtai nthe search
warrant. The officer saidthat a confidential informant providedthe

address that appears i nthe search warrant to anot her of ficer, and t hat



he and t hi s of fi cer conduct ed survei |l |l ance at t he def endant' s house f or
two or three hours before executing the search.

Inareport and recommendati on, the magi strate judge found
t hat the defendant’ s i neffective assi stance cl ai mnet the standard for
"newl y di scovered evi dence" under Rul e 33 because t he "def endant was

not aware of the search warrant's physi cal description of the residence

to be searched until after trial." She based this concl usion onthe

absence of any nmention in the trial transcript of the warrant’s
descri pti on of the house, and on Rodriguez-Massé' s st at enent that he
only di scussed t he wong address with t he defendant. The nmagi strate
j udge recogni zed our hol di ng that

[a] nmotion for newtrial onthe basis of newly
di scovered evidence will ordinarily not be
grant ed unl ess t he novi ng party can denonstrate
that: (1) the -evidence was unknown or
unavail able to the defendant at the time of
trial; (2) failuretolearn of the evidence was
not due to | ack of diligence by t he def endant;
(3) the evidence is material, and not nerely
curmul ative or inpeaching; and (4) it wll
probably result inan acquittal uponretrial of
t he def endant.

United States v. Wight, 625 F. 2d 1017, 1019 (1st Cir. 1980). The
magi strate judge saidthat Gsori o-Peia net the four el enents of this
standard. Hi s lawer’s failuretodiscussthewarrant's descriptive
errors with hi mmeant that the defendant "di d not know, nor di d he have
any reason to know, either (1) that the search warrant contai ned a

physi cal description of the residenceto be searched or (2) that the
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physi cal description didnot match his residence.” The evi dence was
mat eri al because it "goestothelegality of the execution warrant,"”
and was |l ikelytoresult inacquittal because it was "questi onabl e"
whet her t he def endant woul d have beentried without the fruits of the
search of his hone.

Fi ndi ng that t he defendant’ s notion for a newtrial was not
time-barred, the magi strate judge considered the merits of his
i neffective assi stance cl aim She concl uded that the warrant used to
sear ch Gsori o- Pefia’ s hore i ncl uded several errors,*and that his tri al
| awyer did not provide effective assi stance of counsel because he
failed to chall enge the warrant. The governnent filed a witten
objectiontothe magi strate judge' s factual findings with the district
court and argued t hat she shoul d not have addressed the i neffective
assi stance claimbecause it did not neet the "newy discovered
evi dence" standard. The district court did not rule on the

governnment’ s objections tothe magi strate judge' s factual findings,

1 The magi strate judge found t hat whil e the defendant's street
address is Calle 26, T#2 in the city of Caguas, he lives in the
ur bani zaci on, or nei ghborhood, of Villas del Ri o Verde rather than
Mari ol ga. However, she al so found t hat t he t wo nei ghbor hoods are cl ose
t oget her and oftenreferred to i nterchangeably. In addition, the
magi strate saidthat the defendant’ s house i s a one-story buil di ng
pai nted (at the tinme of the search) |ight greenwi th pink trimrather
than the two-story white structure described inthe warrant. The
magi strate also said that it was "still unknown" why the warrant
included no reference to Osorio-Pefia, given the tip from the
confidential informant and t he surveill ance conduct ed by t he poli ce.
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i nstead hol di ng that Rul e 33 did not entitlethe defendant to a new
trial because his ineffective assi stance clai mwas not based on new y
di scovered evidence. W reviewthe district court’s denial of anotion

for anewtrial for abuse of discretion. See United States v. Wnter,

663 F.2d 1120, 1155 (1st Cir. 1981).
1.

On appeal, Osorio-Pefia repeats his argunent that his
i neffective assistance claim based on his lawer's failure to
chal l enge the warrant, came within Rule 33's "newly di scovered
evi dence" provi sion. Gsorio-Pefia does not di spute that the warrant was
avai l abl e to his | awyer, Rodriguez-Massé (or i ndeed that he and hi s
| awyer briefly discussedthe warrant). Instead, he argues that heis
entitledto Rul e 33' s "new y di scover ed evi dence" ext ensi on because t he
informationinthe warrant was unavail abl e to hi mpersonally at tri al
intwo ways: (1) Rodriguez-Massé did not tell hi mabout the warrant’s
i naccur at e physi cal description of his house, ot her than the wong
address; and (2) evenif he had known t hose facts, he woul d not have
appreciated their | egal significance without alawer's hel p because
he is a Spani sh-speaking | ayperson.

Gsorio-Pefiarelies primarily on our own precedent, United

States v. Lema, 909 F. 2d 561 (1st Cir. 1990). Lemm argued that his

i nef fective assi stance clai mnet Rul e 33's "new y di scover ed evi dence"

standard because it was based on his | awer's failuretoinvestigate
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t he exi stence of audi otapes made by the governnment which would
contradi ct the testi nony of governnent wi tnesses. 1d. at 564-65. Lena
cont ended t hat he was unaware of the tapes until he | ooked at his
| awyer's fileafter trial and found transcripts of them 1d. at 565.
On appeal , we saidthat "Lenma nmay bypass Rul e 33's seven-day tine limt
onlyif hisclaimthat his counsel failedto discover and/or reviewthe
t apes was based on i nformati on unavai l abl e to t he def endant at the tine
of trial." 1d. at 566.

Reading this statenment as referringtoinformationthat is
unavai |l abl e to t he def endant hi nsel f, Osori o- Pefia ar gues t hat any
i nformati on avail ableto his |awer cannot be attributedto him |If
he di scovered facts after thetrial knownonly to his |awer at the
time of trial, he argues, his personal di scovery neets the definition
of "newl y di scovered evidence." The nagistrate judge agreedwiththis
prem se in findingthat Osorio-Pefia"s claimcame within Rule 33"'s
"newl y di scover ed evi dence" provi sion because t he def endant di d not
know of the warrant's descriptive errors, and because his failureto
| earn of this evidence was not due to his own | ack of diligence. The
prem se for these findings is erroneous.

It is true that Lema soneti nmes di scusses "information
unavail abl e to the defendant” i nterns of Lena’ s own awar eness of the
exi stence of the tapes. The court says that "passages fromthe

t esti nony make abundantly cl ear [that] Lena was aware at the ti ne of
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trial that there were tape recordings."” 1d. at 567. The court al so
says: "There is no doubt that Lema was aware at the tinme of trial of
t he exi stence of tapes and transcripts of the conversations to which
governnment wi tnesses were testifying." 1d. at 568.

Despite these references to t he def endant’ s own know edge,
t he di spositive facts i nLema were def ense counsel’s accesstothe
t apes beforetrial, referencestothe tapesinthe docket record, and
apre-trial letter fromthe governnment to Lema's | awyer di scussi ng
them [d. at 568 and n. 9. These facts go to defense counsel’s
know edge of the tapes, not Lema’ s personal know edge of them 1In
addition, Lenma stated this general proposition: "Aninterpretationthat
woul d consider facts known at the tinme of trial to be '"newly
di scovered,' if cloaked in the garb of a claim of ineffective
assi stance of counsel, fliesinthe face of the plain nmeaning of the
rul e and the traditional understandi ng of t he narrowness of the tine
exception.” |d. at 566. Properly read, Lema precl udes def endants from
prevail i ng under Rule 33's "new y di scover ed evi dence" provi si on when
their | awyers knewat trial about the evi dence t hat def endants now

claimis newly discovered.?

2Of course, if Osorio-Pefia wanted t o argue t hat even his | awyer
di d not know about the content of the warrant, he would have to
denmonstrate that his lawer’ s failuretolearn of this evidence was not
due to |l ack of diligencetocomewthinRule 33's "newy di scovered
evi dence" provision. See Wight, 625 F. 2d at 1019. Again, inthe
ci rcunmst ances presented here, it isthe diligence of the defendant
t hrough his lawer that is at i ssue, not the diligence of the def endant
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Gsorio-Pefa alternately argues that the warrant’ s errors are
new y di scovered because his | awyer did not explain their |egal
significanceto him Lena precludes this argunment as well by hol di ng
t hat Rul e 33 puts the burden on t he def endant to rai se concerns about
hi s | awyer’ s i nvestigation of evidence within seven days. |d. at 568
("I'f [Lema] believed that these tapes contai ned excul patory evi dence
and t hat nore di scovery shoul d have been done or that his attorney
i nadequately represented himinthis regard, he was able toraisethe
i ssue withinthe seven-day peri od governi ng notions for newtrial.").
The majority of circuits simlarly have heldthat facts givingriseto
i neffective assi stance cl ai ns are not new y di scovered evi dence under
Rule 33 if the facts were avail ableto the defendant at trial but he

or she did not appreciate their | egal significance. See United States

v. Seago, 930 F.2d 482, 488-90 (6th Cir. 1991); United States v.

Ugal de, 861 F. 2d 802, 805-06 (5th Gr. 1988); United States v. Dukes,

727 F.2d 34, 39 (2d Gr. 1984); United States v. Lara- Hernandez, 588

F.2d 272, 275 (9th Cr. 1978); United States v. Elison, 557 F. 2d 128,

132-34 (7th Gr. 1977), cert. denied, 434 U. S. 965 (1977). But see

United States v. Brown, 476 F.2d 933, 935 n.11 (D.C. Gr. 1973); United

States v. Smal | wood, 473 F. 2d 98, 104 (D.C. Gr. 1972) (Bazelon, C J.,

concurring).

hi nsel f.



I n sum "courts have gi ven a narrow neani ng to t he phrase
'nemy discovered."" Lema, 909 F.2d at 566. Thi s narrow
interpretationreflects Rule 33' s enphasis onfinality. As the Seventh
Circuit has said: "The practical difficulties faced by defendants
seeking toraiseineffective-assistance-of-counsel clains by way of
nmotions for anewtrial . . . donot give us cause to corrupt the cl ear
| anguage of Rul e 33. New y di scovered evidence nust be newy
di scovered evidence." Ellison, 557 F.2d at 133.

As an alternativeto his Rul e 33 noti on, Osori o- Pefia asks
us to make the i neffective assi stance determ nation on direct appeal .
"Theruleinthiscircuit isthat afact-specific clai mof ineffective
| egal assistance cannot beraisedinitially on direct reviewof a
crim nal conviction, but nust originally be presentedtothe district

court.” United States v. Hunnewel I, 891 F. 2d 955, 956 (1st G r. 1989).

This practice exists largely to allowfor full devel opnent of the
record needed to "pl ace t he adequacy of a defendant's representation

i nt o proper perspective." United States v. Natanel, 938 F. 2d 302, 309

(1st Gir. 1991). On occasion, whenthetrial record has included al |
the relevant facts, we have departed fromthis rule and deci ded

i nef fective assi stance clains ondirect appeal. See, e.qg., id.; Uiited

St ates v. Caggi ano, 899 F. 2d 99, 100 (1st Cir. 1990). Osori o-Pefia

argues that the evidentiary hearing before the magi strate judge

produced a full record of the facts relating to his ineffective
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assi stance claim H s counsel said at oral argunment that requiring him
tofile ahabeas petitionunder 28 U.S. C. 8§ 22553 woul d be "poi ntl ess."
We di sagr ee.

A defendant cl ai m ng ineffective assistance of counsel "nust
showt hat counsel 's representation fell bel owan objective standard of

reasonabl eness.” Strickland v. Washi ngt on, 466 U S. 668, 688 (1984).

Because of the difference between this standard and t he standard f or
"newl y di scovered evidence," therecordrel evant to Osori o-Pefia' s
i nef fective assi stance clai mis not fully devel oped. Wil e sone of the
evi dence at the Rul e 33 hearing before the nagistrate judge relatedto
the ineffective assi stance claim the defendant's notion for a new
trial, and the post-trial proceedings that foll owed, focused primarily
on whether the basis for the claimwas newly discovered. The
magi strate judge reachedthe nerits of theineffective assi stance
claim but thedistrict court didnot. Gsorio-Pefia's brief on appeal

also is primarily devoted to the Rule 33 issue rather than the
underlyingineffective assistance claim At oral argunent, several

factual disputes energed that gotothe nerits of the ineffective

3 The statute all ows a def endant convicted in federal court to
nove t he sentenci ng court to vacate, set asi de or correct his or her
sentence on the ground that it "was inposed in violation of the
Constitution or laws of the United States, or that the court was
wi t hout jurisdictiontoinpose such sentence, or that the sentence was
i n excess of the maxi mumaut hori zed by | aw, or i s ot herw se subject to
collateral attack.” 28 U S.C. 8§ 2255.
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assistance claim# Osorio-Pefia's brief does not set forth the
defendant's position on several of these contested issues.?®

G ven these factors, we think the nost prudent courseisto
decline to decide the defendant’'s ineffective assistance claim
Rai si ng t hat cl ai mi n a habeas petitionw Il allowQGsorio-Pefiato focus
squarely on why his | awyer’s performance may have fall en bel ow an
obj ecti ve standard of reasonabl eness when t he | awyer deci ded not to
fileanotionto suppress the search warrant. W express no vi ewas
tothenmerits of this claim see Lema, 909 F. 2d at 568, or astothe
magi strate judge' s factual findings and t he governnent's objectionto
t hem

Affirned.

4 For exanpl e, the governnent said that the confidential informant
brought the police to Osorio-Pefia’'s address, and provided the
i nformati on about an i ncom ng drug del i very that supports the probable
cause basis for the warrant. Osori o-Pefia said that the confidenti al
informant' s tip had nothingto dow ththe defendant, and that there
was no probabl e cause for the search because t he police, i nconducting
surveil | ance of Gsori o-Pefia’ s house, observed no suspi ci ous activity.
Thi s di spute may matt er because to neet the standard for i neffective
assi stance, the defendant nust showthat his lawer's failure to
chal | enge the warrant prejudiced him See Strickland, 466. U. S. at
687.

SCGtingtherecord s inconpleteness, the government w t hdrew at
oral argunent its agreenent inits brief to direct review of the
i neffective assi stance claim See Natanel, 938 F. 2d at 309 (revi ew ng
an ineffective assistance claimon direct appeal partly because
"[n]either side suggests that there is any need for further
factfinding").
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